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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

Skullcandy, Inc.,

Opposer, Opposition No.: 91214782
V. Mark: Design Only
U.S. Serial No.: 85/884,443
Subjekt LLC,
Applicant.

SKULLCANDY’S RESPONSE TO APPLICANT’S MOTION TO
DISMISS UNDER RULE 12(b)(6)

INTRODUCTION

Subjekt LLC (“Applicant”) filed a mobn to dismiss Opposition Proceeding No.
91214782 on March 17, 2014 (“the Motion”) indief filing an Answer. The Motion
alleges that Skullcandy, In€Opposer”) failed to plead sufficient facts to demonstrate
standing and failed to establish “a cause @ibador likelihood of confusion.” Applicant’s

motion is without merit iad should be denied.

ARGUMENT

1. The Relevant Legal Standards

In order to withstand a motion to dissaj an Opposer needly allege such
facts which, if proved, would establishatithe Opposer is entitled to the relief
sought; that is, (1) opposer has stagdio bring the proceeding, and (2) a
valid statutory ground existsifopposing the registratiorzair Indigo LLC v.

Style Conscience, 85 USPQ2d 1536, 1538 (TTAB 20073 pecifically, “a complaint
must contain sufficient factual matter, accepedrue, to ‘state a claim to relief that is
plausible on its face.’Ashcroft v. Igbal, 556 U.S. 662, 129 S. Ct. 1937,

1949 (2009), quotingell Atlantic Corp. v. Twombly, 550 U.S. 544570 (2007).



A claim is plausible on its face when the oppgdeads factual content that if proved, would
allow the Board to conclude, or draw a @aable inference that, the opposer has standing
and that a valid ground for opposition exi€se Corporacion Habanos

SAv. Rodriguez, 99 USPQ2d 1873, 1874 (TTAB 201(t)tations omitted).

2. Opposer’s Allegations Are Sufficient)f Proved, to Demonstrate Opposer’s

Standing To Challenge the Application

Applicant states that “[o]pposer has natgd any facts to show its standing to bring
the Opposition” and “has mergbfead legal conclusions withoahy facts to support them.”
(Motion at pp. 2-3.)

On the contrary, the Notice of Oppositialteges facts that, if proved, establish
Opposer’s standing and real interest in the proceediBeg Notice of Opposition at 1 1-6)
(alleging continuous and extensiuse in U.S. interstate coraroe of the Skull Design mark
for various goods and services, extensm@stment in thenark, common law and
registered trademark rights in the Skull @@smark, prior rights in the Skull Design mark,
and Opposer’s belief that it will be damagedregistration of the opposed application).
Moreover, the Notice of Opposition identifiegtparties’ design marks, alleges that the
marks are confusingly similar, identifies thetpes’ goods and alleges that they are identical
or closely related, and upon infoation and belief asserts thaethurchasers for the parties’
goods are overlapping. (Id. atY§5-8.) There is no issuegarding Opposer’s standing.

3. Opposer Alleges Facts That, If Proved;stablish a Valid Statutory Ground for

the Opposition

Applicant also makes the inaccurate andrbr@ad statements that “Opposer has not
pleadedany factual matter at all . . .” and “has afsdled to plead any fastwhatsoever . . .”
relating to a cause of action. (Motion at pp3R2(emphasis in original). Contrary to
Applicant’s position, an opposer need not sethfds analyses and application of thePont
factors in the Notice of Oppositiorsee 37 CFR 8§ 2.104 (requiring a “short and plain
statement” showing why the opposer believesoitild be damaged by the registration of the

opposed mark and state thegnds for thepposition).



Opposer has stated sufficidatts and a valid statutoground for relief as set forth
in the Notice of Opposition at {1 1-8, which itdBnthe Opposer’s rights in and to the Skull
Design mark, identify Applicant’s confusinggymilar mark, reciteéhe parties’ goods and
state that the parties’ good®adentical and closely relateand assert an overlap of
consumers. Based on these #sskfacts, Opposer alleges prights, confusing similarity,
confusion as to source and consumer confysieception to the trade and public who would
mistakenly believe the applied-for goods origaaith, are approvedpsnsored or endorsed
by, or have some connectionaffiliation with Opposer, allo Opposer’'s damage under
Section 2(d) of the TrademaAct, 15 U.S.C. § 1052(d).

CONCLUSION

For the foregoing reasons, Opposer respectfatiyiests that Applicant’s motion be denied.

Respectfully submitted,

SKULLCANDY, INC.

Dated: _4/7/2014 By: _ /Andrew J. Avsec/
Christopher M. Dolan
Andrew J. Avsec
BRINKS GILSON & LIONE
P.O. Box 10395
Chicago, IL 60610
(312) 321-4200

Attorneys for Opposer
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